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SENATE BI LL 6475

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senators Roach, Fairley, Patterson, Kline, Haugen, MAuliffe,
Goi ngs, Kohl, Rasnussen and Cke; by request of Governor Locke

Read first tine 01/19/98. Referred to Commttee on Law & Justi ce.

AN ACT Relating to driving under the influence of intoxicating
[iquor or any drug; anmending RCW 46.20.308, 46.20.3101, 46.61.502,
46. 61. 504, 46.61.506, 88.12.025, 46.20.355, 10.05.010, 10.05.120,
10. 05. 160, 46.01.260, 46.20.285, 46.20.391, 46.55.113, 46.55.120,
46. 61. 5058, and 46.12.240; reenacting and anending RCW 46.61. 5055;
addi ng a new section to chapter 46.61 RCW creating a new section; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA46.20.308 and 1995 ¢ 332 s 1 are each anended to read
as follows:

(1) Any person who operates a notor vehicle within this state is
deened to have given consent, subject to the provisions of RCW
46.61.506, to a test or tests of his or her breath or blood for the
purpose of determ ning the alcohol concentration or presence of any
drug in his or her breath or blood if arrested for any offense where,
at the time of the arrest, the arresting officer has reasonabl e grounds
to believe the person had been driving or was in actual physical
control of a notor vehicle while under the influence of intoxicating
i quor or any drug or was in violation of RCW46. 61. 503.
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(2) The test or tests of breath shall be admnistered at the
direction of a |law enforcenent officer having reasonable grounds to
believe the person to have been driving or in actual physical control
of a notor vehicle within this state while under the influence of
intoxicating liquor or the person to have been driving or in actua
physical control of a notor vehicle while having alcohol in a
concentration of 0.02 or nore in his or her systemand bei ng under the
age of twenty-one. However, in those instances where the person is
i ncapable due to physical injury, physical incapacity, or other
physical limtation, of providing a breath sanple or where the person
is being treated in a hospital, clinic, doctor’s office, energency
medi cal vehicl e, anbul ance, or other simlar facility in which a breath
testing instrument is not present or where the officer has reasonable
grounds to believe that the person is under the influence of a drug, a
bl ood test shall be adm nistered by a qualified person as provided in
RCW 46. 61. 506(4). The officer shall informthe person of his or her
right to refuse the breath or blood test, and of his or her right to
have additional tests adm nistered by any qualified person of his or
her choosing as provided in RCW46. 61. 506. The officer shall warn the
driver that:

(a) H's or her license, permt, or privilege to drive will be
revoked or denied if he or she refuses to submt to the test;
(b) H's or her license, permt, or privilege to drive will be

suspended, revoked, or denied((;—er—ptacedinprobatienary—status)) if

the test is admnistered and the test indicates the alcohol
concentration of the person’s breath or blood is ((6-168)) 0.08 or nore,
in the case of a person age twenty-one or over, or 0.02 or nore in the
case of a person under age twenty-one; and

(c) His or her refusal to take the test nay be used in a crimnal
trial.

(3) Except as provided in this section, the test adm ni stered shal
be of the breath only. I f an individual is unconscious or is under
arrest for the crinme of vehicul ar hom ci de as provided in RCW46. 61. 520
or vehicul ar assault as provided in RCW46. 61.522, or if an individual
is under arrest for the crine of driving while under the influence of
i ntoxicating |iquor or drugs as provided in RCW46. 61. 502, which arrest
results froman accident in which there has been serious bodily injury
to anot her person, a breath or blood test may be adm nistered w t hout
t he consent of the individual so arrested.
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(4) Any person who is dead, unconscious, or who is otherwise in a
condition rendering himor her incapable of refusal, shall be deened
not to have w thdrawn the consent provided by subsection (1) of this
section and the test or tests may be admnistered, subject to the
provi sions of RCW 46.61.506, and the person shall be deened to have
recei ved the warnings required under subsection (2) of this section.

(5) If, followng his or her arrest and recei pt of warnings under
subsection (2) of this section, the person arrested refuses upon the
request of a law enforcenent officer to submt to a test or tests of
his or her breath or blood, no test shall be given except as authorized
under subsection (3) or (4) of this section.

(6) If, after arrest and after the other applicable conditions and
requi renents of this section have been satisfied, a test or tests of
the person’s blood or breath is admnistered and the test results
i ndi cate that the al cohol concentration of the person’s breath or bl ood
is ((6-16)) 0.08 or nore if the person is age twenty-one or over, or is
0.02 or nore if the person is under the age of twenty-one, or the
person refuses to submt to a test, the arresting officer or other |aw
enforcenment officer at whose direction any test has been given, or the
departnent, where applicable, if the arrest results in a test of the
person’s bl ood, shall:

(a) Serve notice in witing on the person on behalf of the
departnment of its intention to suspend, revoke, or deny((;—er—place+n
probattonary—status)) the person’s |license, permt, or privilege to
drive as required by subsection (7) of this section;

(b) Serve notice in witing on the person on behalf of the
departnent of his or her right to a hearing, specifying the steps he or
she nust take to obtain a hearing as provided by subsection (8) of this
section;

(c) Mark the person’s Washington state driver’s license or permt
to drive, if any, in a manner authorized by the departnent;

(d) Serve notice in witing that the marked |icense or permt, if
any, is atenporary license that is valid for sixty days fromthe date
of arrest or fromthe date notice has been given in the event notice is
given by the departnent followwing a blood test, or wuntil the
suspensi on, revocation, or denial of the person’s license, permt, or
privilege to drive is sustained at a hearing pursuant to subsection (8)
of this section, whichever occurs first. No tenporary licenseis valid
to any greater degree than the license or permt that it replaces; and
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(e) I'mediately notify the departnent of the arrest and transmt to
the departnent wthin seventy-two hours, except as delayed as the
result of a blood test, a sworn report or report under a declaration
aut hori zed by RCWO9A. 72. 085 that states:

(1) That the officer had reasonabl e grounds to believe the arrested
person had been driving or was in actual physical control of a notor
vehicle within this state while under the influence of intoxicating
i quor or drugs, or both, or was under the age of twenty-one years and
had been driving or was in actual physical control of a notor vehicle
whi | e having an al cohol concentration of 0.02 or nore;

(i1) That after receipt of the warnings required by subsection (2)
of this section the person refused to submt to a test of his or her
bl ood or breath, or a test was adm ni stered and the results indicated
that the al cohol concentration of the person’s breath or blood was
((6-18)) 0.08 or nore if the person is age twenty-one or over, oOr was
0.02 or nore if the person is under the age of twenty-one; and

(ti1) Any other information that the director may require by rule.

(7) The departnent of |icensing, upon the recei pt of a sworn report
or report under a declaration authorized by RCW 9A 72.085 under
subsection (6)(e) of this section, shall suspend, revoke, or deny((;—e+
place—n—proebattoenary—status)) the person’'s license, permt, or
privilege to drive or any nonresi dent operating privilege, as provided
in RCW 46.20.3101, such suspension, revocation, or denial((;—ofr
placerent—inprebatienarystatus)) to be effective begi nning sixty days
fromthe date of arrest or fromthe date notice has been given in the
event notice is given by the departnent foll owm ng a bl ood test, or when
sustained at a hearing pursuant to subsection (8) of this section
whi chever occurs first.

(8) A person receiving notification under subsection (6)(b) of this
section may, wthin thirty days after the notice has been given,
request in witing a formal hearing before the departnment. The person
shall pay a fee of one hundred dollars as part of the request. |If the
request is mailed, it nust be postmarked within thirty days after
recei pt of the notification. Upon tinely receipt of such a request for
a formal hearing, including receipt of the required one hundred doll ar
fee, the departnment shall afford the person an opportunity for a
heari ng. Except as otherw se provided in this section, the hearing is
subj ect to and shall be schedul ed and conducted i n accordance with RCW
46. 20. 329 and 46. 20. 332. The hearing shall be conducted in the county
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of the arrest, except that all or part of the hearing may, at the
discretion of the departnment, be conducted by telephone or other
el ectronic neans. The hearing shall be held within sixty days
follow ng the arrest or follow ng the date notice has been given in the
event notice is given by the departnent follow ng a bl ood test, unless
ot herw se agreed to by the departnent and the person, in which case the
action by the departnent shall be stayed, and any valid tenporary
| i cense mar ked under subsection (6)(c) of this section extended, if the
person is otherwise eligible for licensing. For the purposes of this
section, the scope of the hearing shall cover the issues of whether a
| aw enforcenent officer had reasonable grounds to believe the person
had been driving or was in actual physical control of a notor vehicle
within this state while under the influence of intoxicating |iquor or
any drug or had been driving or was in actual physical control of a
nmotor vehicle within this state while having alcohol in his or her
system in a concentration of 0.02 or nore and was under the age of
twent y- one, whet her the person was pl aced under arrest, and (a) whet her
the person refused to submt to the test or tests upon request of the
officer after having been infornmed that such refusal would result in
the revocation of the person’s |icense, permt, or privilege to drive,
or (b) if a test or tests were adm nistered, whether the applicable
requi renents of this section were satisfied before the adm nistration
of the test or tests, whether the person submtted to the test or
tests, or whether a test was adm ni stered w thout express consent as
permtted under this section, and whether the test or tests indicated
that the al cohol concentration of the person’s breath or blood was
((6-206)) 0.08 or nore if the person was age twenty-one or over at the
tinme of the arrest, or was 0.02 or nore if the person was under the age
of twenty-one at the tine of the arrest. The sworn report or report
under a declaration authorized by RCW 9A 72.085 submtted by a |aw
enforcement officer is prima facie evidence that the officer had
reasonabl e grounds to believe the person had been driving or was in
actual physical control of a notor vehicle within this state while
under the influence of intoxicating |iquor or drugs, or both, or the
person had been driving or was in actual physical control of a notor
vehicle within this state while having alcohol in his or her systemin
a concentration of 0.02 or nore and was under the age of twenty-one and
that the officer conplied with the requirenments of this section.
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A hearing officer shall conduct the hearing, nmay issue subpoenas
for the attendance of w tnesses and the production of docunents, and
shall adm nister oaths to w tnesses. The hearing officer shall not
i ssue a subpoena for the attendance of a witness at the request of the
person unless the request is acconpanied by the fee required by RCW
5.56.010 for a witness in district court. The sworn report or report
under a decl aration authorized by RCW9A. 72. 085 of the | aw enf orcenent
officer and any other evidence acconpanying the report shall be
adm ssi bl e wi t hout further evidentiary f oundati on and t he
certifications authorized by the crimnal rules for courts of limted
jurisdiction shall be admssible wthout further evidentiary
f oundat i on. The person may be represented by counsel, may question
W t nesses, nmay present evidence, and nay testify. The departnment shal

order that the suspension, revocation, or denial ((;—er—pltacerent—in
probattonary—status)) either be rescinded or sustained.

(9) If the suspension, revocation, or denial ((;—er—pltacerent—in
prebatioenary—status)) is sustained after such a hearing, the person
whose |icense, privilege, or permt is suspended, revoked, or denied((;
or—placed—+nprobationary—status)) has the right to file a petition in
the superior court of the county of arrest to reviewthe final order of
revocation by the departnent in the sanme manner as an appeal from a
decision of a court of limted jurisdiction. The appellant nust pay
the costs associated with obtaining the record of the hearing before
the hearing officer. The filing of the appeal does not stay the
ef fective date of the suspension, revocation, or denial ((;—er—placerent
Hr—prebationary—status)). A petition filed under this subsection nust
i nclude the petitioner’s grounds for requesting review. Upon granting
petitioner’s request for review, the court shall review the
departnment’s final order of suspension, revocation, or denial ((;—eF
placerent—in—probattonary—status)) as expeditiously as possible. | f
judicial relief is sought for a stay or other tenporary renedy fromthe
departnment’s action, the court shall not grant such relief unless the
court finds that the appellant is likely to prevail in the appeal and
that without a stay the appellant will suffer irreparable injury. |If
the court stays the suspension, revocation, or denial ((;—er—placerent
Hr—probattenary—status)) it may i npose conditions on such stay.

(10) If a person whose driver’'s license, permt, or privilege to
drive has been or will be suspended, revoked, or denied((;—e+—placedin

probattonary—status)) under subsection (7) of this section, other than
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as a result of a breath test refusal, and who has not commtted an
of fense ((wthin—thetast—+i+ve—years)) for which he or she was granted
a deferred prosecution under chapter 10.05 RCW petitions a court for
a deferred prosecution on crimnal charges arising out of the arrest
for which action has been or will be taken under subsection (7) of this
section, the court may direct the departnment to stay any actual or

proposed suspension, revocation, or denial ((;—eFr—placerenrt—in
probattonary—status)) for at least forty-five days but not nore than
ni nety days. If the court stays the suspension, revocation, or
deni al ( (;—er—placerent—in—probati+oenary—status)), it my I1npose
conditions on such stay. If the person is otherwise eligible for
licensing, the departnent shall issue a tenporary license, or extend
any valid tenporary |icense marked under subsection (6) of this
section, for the period of the stay. If a deferred prosecution
treatment plan is not recommended in the report made under RCW
10.05.050, or if treatnent is rejected by the court, or if the person
declines to accept an offered treatnent plan, or if the person viol ates

any condition inposed by the court, then the court shall inmediately
direct the departnent to cancel the stay and any tenporary nmarked
license or extension of a tenporary |license issued under this

subsecti on.

A suspension, revocation, or denial inposed under this section
other than as aresult of a breath test refusal, shall be stayed if the
person is accepted for deferred prosecution as provided in chapter
10.05 RCW for the incident upon which the suspension, revocation, or
denial is based. If the deferred prosecution is termnated, the stay
shall be lifted and the suspension, revocation, or denial reinstated.
I f the deferred prosecution is conpleted, the stay shall be |lifted and
t he suspensi on, revocation, or denial cancel ed.

(11) When it has been finally determ ned under the procedures of
this section that a nonresident’s privilege to operate a notor vehicle
in this state has been suspended, revoked, or denied, the departnment
shall give information in witing of the action taken to the notor
vehi cl e adm ni strator of the state of the person’s residence and of any
state in which he or she has a license.

Sec. 2. RCW46. 20. 3101 and 1995 ¢ 332 s 3 are each amended to read
as foll ows:
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Pur suant to RCW46. 20. 308, the departnent shall suspend, revoke, or
deny the arrested person’s license, permt, or privilege to drive as
fol |l ows:

(1) I'n the case of a person who has refused a test or tests:

(a) For a first refusal ((wthin+ive—years)), where there has not
been a previous incident ((wthin—Five—years)) that resulted in

adm ni strative action under this section, revocation or denial for one
year;

(b) For a second or subsequent refusal ((wthin—+ive—years)), or
for a first refusal where there has been one or nore previous incidents
( (wthin++veyears)) that have resulted in adm nistrative acti on under
this section, revocation or denial for two years or until the person
reaches age twenty-one, whichever is |onger. A revocation inposed
under this subsection (1)(b) shall run consecutively to the period of
any suspension, revocation, or denial inposed pursuant to a crimnal
conviction arising out of the sane incident.

(2) I'n the case of an incident where a person has submtted to or
been admnistered a test or tests indicating that the alcohol
concentration of the person’s breath or blood was ((6-38)) 0.08 or
nor e:

(a) For a first incident ((wthin+iveyears)), where there has not
been a previous incident ((wthin—+ve—years)) that resulted in
adm ni strative action under this section, ((pltacerent—n—probationary
status—as—provided+nROWNW4620-355)) suspension for ninety days;

(b) For a second or subsequent incident ((wthinr—Five—years)),

revocation or denial for two years.

(3) In the case of an incident where a person under age twenty-one
has submitted to or been adm nistered a test or tests indicating that
t he al cohol concentration of the person’s breath or bl ood was 0.02 or
nor e:

(a) For a first incident ((wthin—Fve—years)), suspension or

deni al for ninety days;

(b) For a second or subsequent incident ((wthin—Five—years)),

revocation or denial for one year or until the person reaches age
t went y- one, whi chever is |onger.

Sec. 3. RCW46.61.502 and 1994 c 275 s 2 are each anended to read
as foll ows:

SB 6475 p. 8



© 00 N O Ol WDN P

W WWWNRNNNNNNNNNRERERERPRPERPRP PR PR
W NP O®OOWNOOUDMWNEREOOONOOUNMOWNNIEREO

34
35
36
37

(1) A person is guilty of driving while under the influence of
intoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of ((6-38)) 0.08 or higher as shown by analysis of the
person’s breath or bl ood nade under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
quantity of alcohol after the tinme of driving and before the
adm ni stration of an analysis of the person’s breath or bl ood to cause
the defendant’s alcohol concentration to be ((6-30)) 0.08 or nore
Wi thin two hours after driving. The court shall not admt evidence of
t hi s def ense unl ess the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant’s intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the all eged driving nay be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
((6-208)) 0.08 or nmore in violation of subsection (1)(a) of this
section, and in any case in which the analysis shows an alcohol
concentration above 0.00 may be used as evidence that a person was
under the influence of or affected by intoxicating |iquor or any drug
in violation of subsection (1)(b) or (c) of this section.

(5 A violation of this section is a gross m sdeneanor.

Sec. 4. RCWA46.61.504 and 1994 ¢ 275 s 3 are each anended to read
as follows:

(1) A person is guilty of being in actual physical control of a
not or vehicle while under the influence of intoxicating |liquor or any
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drug i f the person has actual physical control of a vehicle within this
st at e:

(a) And the person has, within two hours after being in actua
physi cal control of the vehicle, an al cohol concentration of ((6-218))
0.08 or higher as shown by analysis of the person’s breath or bl ood
made under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
guantity of alcohol after the tinme of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person’s breath or bl ood to cause the defendant’s al cohol concentration
to be ((6-28)) 0.08 or nore within two hours after being in such
control. The court shall not admt evidence of this defense unless the
def endant notifies the prosecution prior to the omibus or pretria
hearing in the case of the defendant’s intent to assert the affirmative
def ense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of ((6-%8)) 0.08 or
nmore in violation of subsection (1)(a) of this section, and in any case
i n which the anal ysis shows an al cohol concentrati on above 0.00 nmay be
used as evidence that a person was under the influence of or affected
by i ntoxicating |liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 A violation of this section is a gross m sdeneanor.
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Sec. 5. RCW46.61.506 and 1995 ¢ 332 s 18 are each anended to read
as follows:

(1) Upon the trial of any civil or crimnal action or proceeding
arising out of acts alleged to have been conmmtted by any person while
driving or in actual physical control of a vehicle while under the
i nfl uence of intoxicating liquor or any drug, if the person’ s al cohol
concentration is less than ((6-208)) 0.08, it is evidence that may be
considered with other conpetent evidence in determ ning whether the
person was under the influence of intoxicating |iquor or any drug.

(2) The breath analysis shall be based upon grans of al cohol per
two hundred ten liters of breath. The foregoing provisions of this
section shall not be construed as limting the introduction of any
ot her conpetent evidence bearing upon the question whether the person
was under the influence of intoxicating |liquor or any drug.

(3) Analysis of the person’s bl ood or breath to be considered valid
under the provisions of this section or RCW 46.61.502 or 46.61.504
shal | have been perforned according to nethods approved by the state
t oxi col ogi st and by an individual possessing a valid permt issued by
the state toxicologist for this purpose. The state toxicologist is
directed to approve satisfactory techniques or nethods, to supervise
the exam nation of individuals to ascertain their qualifications and
conpetence to conduct such anal yses, and to issue permts which shal
be subject to termnation or revocation at the discretion of the state
t oxi col ogi st .

(4) When a blood test is adm nistered under the provisions of RCW
46. 20. 308, the wi thdrawal of blood for the purpose of determning its
al coholic or drug content may be perforned only by a physician, a
regi stered nurse, or aqualified technician. This limtation shall not
apply to the taking of breath specinens.

(5 The person tested may have a physician, or a qualified
techni ci an, chem st, regi stered nurse, or other qualified person of his
or her own choosing adm nister one or nore tests in addition to any
admnistered at the direction of a law enforcenent officer. The
failure or inability to obtain an additional test by a person shall not
precl ude the adm ssion of evidence relating to the test or tests taken
at the direction of a | aw enforcenent officer.

(6) Upon the request of the person who shall submt to a test or
tests at the request of a |aw enforcenent officer, full information
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concerning the test or tests shall be nade available to himor her or
his or her attorney.

Sec. 6. RCW88.12.025 and 1993 ¢ 244 s 8 are each anended to read
as follows:

(1) It shall be unlawful for any person to operate a vessel in a
reckl ess manner.

(2) It shall be a violation for a person to operate a vessel while
under the influence of intoxicating |iquor or any drug. A person is
considered to be under the influence of intoxicating liquor or any drug
if:

(a) The person has ((6-306)) 0.08 granms or nore of al cohol per two
hundred ten liters of breath, as shown by analysis of the person’s
breat h made under RCW 46. 61. 506; or

(b) The person has ((6-%8)) 0.08 percent or nore by weight of
al cohol in the person’s blood, as shown by analysis of the person’s
bl ood made under RCW 46. 61. 506; or

(c) The person is wunder the influence of or affected by
intoxicating |iquor or any drug; or

(d) The person is under the conbined influence of or affected by
i ntoxicating |iquor and any drug.

The fact that any person charged with a violation of this section
is or has been entitled to use such drug under the laws of this state
shall not constitute a defense against any charge of violating this
section. A person cited under this subsection may upon request be
given a breath test for breath al cohol or may request to have a bl ood
sanpl e taken for blood al cohol analysis. An arresting officer shal
adm nister field sobriety tests when circunstances permt.

(3) A violation of this section is a m sdeneanor, punishable as
provi ded under RCW 9.92. 030. In addition, the court may order the
defendant to pay restitution for any damages or injuries resulting from
t he of fense.

Sec. 7. RCW46. 20. 355 and 1995 1st sp.s. ¢ 17 s 1 are each anended
to read as foll ows:

(1) Upon ((placing—a—teense—permt—or—priviege—to—drive—+n
probatienarystatus—under REW46-20-3101 (2} {a)y—e+—upen)) recei pt of an

abstract indicating a deferred prosecuti on has been granted under RCW
10. 05. 060, or upon receipt of a notice of conviction of RCW46.61. 502
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or 46.61.504, the departnent of licensing shall order the person to
surrender any Washington state driver’s license that may be in his or
her possession. The departnent shall revoke the |license, permt, or
privilege to drive of any person who fails to surrender it as required
by this section for one year, unless the |license has been previously
surrendered to the departnent, a | aw enforcenent officer, or a court,
or the person has conpleted an affidavit of |ost, stolen, destroyed, or
previously surrendered |icense, such revocation to take effect thirty
days after notice is given of the requirenent for |icense surrender.

(2) The departnment shall place a person’s driving privilege in
probationary status as required by RCW 10.05. 060((;—46-206-368;)) or
46. 61.5055 for a period of five years fromthe date the probationary
status is required to go into effect.

(3) Following receipt of an abstract indicating a deferred
prosecution has been granted under RCW 10.05.060, ((er—foH-oewng

i —20- -)) or upon
rei nstatement or reissuance of a driver’s |license suspended or revoked
as the result of a conviction of RCW 46.61.502 or 46.61.504, the
departnent shall require the person to obtain a probationary |icense in
order to operate a notor vehicle in the state of Washi ngton, except as
ot herwi se exenpt under RCW 46.20.025. The departnent shall not issue
the probationary |license unless the person is otherwi se qualified for
licensing, and the person nust renew the probationary |icense on the
sane cycle as the person’s regular |icense would have been renewed
until the expiration of the five-year probationary status period
i nposed under subsection (2) of this section.

(4) For each original issue or renewal of a probationary |icense
under this section, the departnment shall charge a fee of fifty dollars
in addition to any other licensing fees required. Except for when
renewi ng a probationary |icense, the departnent shall waive the fifty-
dollar fee if the person has a probationary license in his or her
possession at the tinme a new probationary |icense is required.

(5) A probationary license shall enable the departnent and |aw
enf orcement personnel to determ ne that the person is on probationary
status. The fact that a person’s driving privilege is in probationary
status or that the person has been issued a probationary |icense shal
not be a part of the person’s record that is available to insurance
conpani es.
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Sec. 8. RCWA46.61.5055 and 1997 ¢ 229 s 11 and 1997 c 66 s 14 are
each reenacted and anmended to read as foll ows:

(1) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has no prior offense ((wthin+ive—years)) shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
t his mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dollars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By suspension of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ninety days. The period of license, permt, or privilege suspension
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
convi ction the departnent shall suspend the offender’s |icense, permt,
or privilege; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not less than two days nor nore than one
year. Two consecutive days of the inprisonnent nay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsent ence
i s suspended or deferred, the court shall state in witing the reason
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for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not |ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
one year. The period of |license, permt, or privilege suspension my
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnent shall suspend the offender’s |icense, permt, or
privil ege.

(2) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has one prior offense ((wthin++ve—years)) shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was | ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46. 20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year. Thirty days of the inprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Whenever the mandatory mninmum sentence isS
suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not | ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
two years. The period of license, permt, or privilege revocation may
not be suspended. The court shall notify the departnent of |icensing
of the conviction, and upon receiving notification of the conviction
the departnment shall revoke the offender’s license, permt, or
privilege; or
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(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnent for not |less than forty-five days nor nore than
one year. Forty-five days of the inprisonnment may not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni mumsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not less than seven hundred fifty dollars nor
nmore than five thousand dollars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ni ne hundred days. The period of |license, permt, or privilege
revocation may not be suspended. The court shall notify the departnent
of licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |license, permt,
or privilege.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has two or nore prior offenses ((wthinftve—years))
shal | be punished as foll ows:

(a) In the case of a person whose al cohol concentration was | ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not | ess than ninety days nor nore than one
year. N nety days of the inprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Whenever the mandatory mninmum sentence isS
suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and
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(1i) By a fine of not | ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
three years. The period of license, permt, or privilege revocation
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |icense, permt,
or privilege; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonment for not |ess than one hundred twenty days nor
nmore than one year. One hundred twenty days of the inprisonnent may
not be suspended or deferred unless the court finds that the i nposition
of this mandatory m ni mum sentence woul d i npose a substantial risk to
the offender’s physical or nmental well-being. Wenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not | ess than one thousand five hundred dollars
nor nmore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
four years. The period of |icense, permt, or privilege revocation may
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnment shall revoke the offender’s license, permt, or
privil ege.

(4) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
whet her the person’s driving at the tinme of the of fense was responsi bl e
for injury or damage to another or another’s property.

p. 17 SB 6475



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O N Ol A WNPEFP O OOWwuNO O P WNEPEOOOOWLwNO O P~ owDNDEe. o

(5) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(6) After expiration of any period of suspension or revocation of
the offender’s license, permt, or privilege to drive required by this
section, the departnent shall place the offender’s driving privilege in
probationary status pursuant to RCW 46. 20. 355.

(7)(a) In addition to any nonsuspendabl e and nondeferrable jai
sentence required by this section, whenever the court inposes | ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinenment for a period not exceeding two years. The court
shal | inpose conditions of probation that include: (i) Not driving a

nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al cohol
concentration upon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actual
physi cal control of a nmotor vehicle within this state while under the
i nfluence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock or other biological or technical device on the probationer’s
motor vehicle, alcohol or drug treatnment, supervised probation, or
other conditions that may be appropriate. The sentence may be i nposed
in whole or in part upon violation of a condition of probation during
t he suspensi on peri od.

(b) For each violation of mandatory conditions of probation under
(a)(i) and (ii) or (a)(i) and (iii) of this subsection, the court shal
order the convicted person to be confined for thirty days, which shal
not be suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inposed under this subsection, the |icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tinme the finding
of probation violation is nmade, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shall
notify the departnment of any suspension, revocation, or denial or any
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extension of a suspension, revocation, or denial inposed under this
subsecti on.

(8)((€&))) A "prior offense" neans any of the foll ow ng:

(())) (a) A conviction for a violation of RCW 46.61.502 or an
equi val ent | ocal ordi nance;

((+))) (b) A conviction for a violation of RCW 46.61.504 or an
equi val ent | ocal ordi nance;

((++)y)) (c) A conviction for a violation of RCW 46.61.520
comm tted whil e under the influence of intoxicating |liquor or any drug;

(()y)) (d) A conviction for a violation of RCW 46.61.522
comm tted whil e under the influence of intoxicating |liquor or any drug;

((&))) (e) A conviction for a violation of RCW 46.61.5249 or
9A. 36. 050, or an equivalent |ocal ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

((&+)r)) (f) An out-of-state conviction for a violation that would
have been a violation of (a)(({}))., ((+H3)) (b)), ((+)) (c),
((w)) (d), or ((&¥))) (e) of this subsection if commtted in this

st at e;

((6+))) (g) A deferred prosecution under chapter 10.05 RCW
granted in a prosecution for a violation of RCW46.61.502, 46.61.504,
or an equi val ent | ocal ordinance; or

((e++))) (h) A deferred prosecution under chapter 10.05 RCW
granted in a prosecution for a violation of RCW 46.61.5249, or an
equi val ent local ordinance, if the charge under which the deferred
prosecution was granted was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522.

((£bY—"ViLt hin£i . I I : : s
| it hin b e ) : : )

Sec. 9. RCW10.05.010 and 1985 ¢ 352 s 4 are each anended to read
as follows:

In a court of limted jurisdiction a person charged with a
m sdenmeanor or gross m sdeneanor nay petition the court to be
considered for a deferred prosecution program The petition shall be
filed with the court at | east seven days before the date set for trial
but, upon a witten notion and affidavit establishing good cause for
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the delay and failure to conply with this section, the court may waive
this requirenment subject to the defendant’s rei nbursenent to the court
of the witness fees and expenses due for subpoenaed w tnesses who have
appeared on the date set for trial.

A person charged with a traffic infraction, m sdeneanor, or gross
m sdenmeanor under Title 46 RCW shall not be eligible for a deferred
prosecution program unless the court makes specific findings pursuant
to RCW 10.05.020. Such person shall not be eligible for a deferred

prosecution program nore than once ((+A—anry—FHve—year—pertod)).
Separ ate of fenses ((eemmttedrorethan—seven—days—apart)) my not be

consolidated in a single program

Sec. 10. RCW 10. 05. 120 and 1994 c¢ 275 s 19 are each anended to
read as foll ows:

((Ypen)) Three years after receiving proof of successful conpletion
of the two-year treatnent program but not before five years follow ng
entry of the order of deferred prosecution, the court shall dism ss the

charges pendi ng agai nst the petitioner.

Sec. 11. RCW 10. 05. 160 and 1985 c 352 s 18 are each anmended to
read as foll ows:

The prosecut or may appeal an order granting deferred prosecution on
any or all of the follow ng grounds:

(1) Prior deferred prosecution has been granted to the defendant
( ( wthnA—Ftve—years));

(2) Failure of the court to obtain proof of insurance or a
treatnment plan conformng to the requirenents of this chapter;

(3) Failure of the court to conply with the requirenents of RCW
10. 05. 100;

(4) Failure of the evaluation facility to provide the information
required in RCW 10.05.040 and 10.05.050, if the defendant has been
referred to the facility for treatnment. |If an appeal on such basis is
successful, the trial court nmay consider the use of another treatnent
facility.

Sec. 12. RCW46.01. 260 and 1997 ¢ 66 s 11 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, the
director, in his or her discretion, may destroy applications for
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vehicle |icenses, copies of vehicle |icenses issued, applications for
drivers’ licenses, copies of issued drivers’ |icenses, certificates of
title and registration or other docunents, records or supporting papers
on file in his or her office which have been mcrofilnmed or
phot ographed or are nore than five years old. |[If the applications for
vehicle licenses are renewal applications, the director nay destroy
such applications when the conputer record thereof has been updat ed.

(2)(a) The director shall not destroy records of convictions or
adj udi cati ons of RCW46. 61. 502, 46.61.504, 46.61.520, and 46.61. 522 and
shal | maintain such records permanently on file.

(b) The director shall not((;—wthin—ten—years—fromthe dateof
convi-eti-on—adjudi-cati-on—or—entry—of —deferred—prosecution-)) destroy
records of the foll ow ng:

(1) ((convietions—or—adiudications—ofthefollowngoffenses:—RCEW
4661502 o6+—46-61-504-

H+))) If the offense was originally charged as one of the of fenses
designated in (a) ((e—b)y{+)y)) of this subsection, convictions or
adj udications of the follow ng offenses: RCW 46.61.500 ((ef)) .
46. 61. 5249, 9A.36.050, or any other violation that was originally
charged as one of the offenses designated in (a) ((er—b){+))) of this
subsection; or

((H++))) (ii1) Deferred prosecutions granted under RCW 10. 05. 120.

(c) For purposes of RCW46.52.100 and 46.52. 130, offenses subject
to this subsection shall be considered "al cohol -rel ated" offenses.

Sec. 13. RCW46. 20. 285 and 1996 ¢ 199 s 5 are each anended to read
as follows:

The departnent shall forthwith revoke the |license of any driver for
the period of one calendar year unless otherwise provided in this
section, upon receiving a record of the driver’s conviction of any of
the foll owi ng of fenses, when the conviction has becone final:

(1) For vehicular hom cide the period of revocation shall be two
years. The revocation period shall be tolled during any period of
total confinenment for the offense;

(2) Vehicular assault. The revocation period shall be tolled
during any period of total confinenent for the offense;

(3) Driving a nmotor vehicle while wunder the influence of
intoxicating liquor or a narcotic drug, or under the influence of any
other drug to a degree which renders the driver incapable of safely
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driving a notor vehicle, ((upen—a—shewngbythedepartrents—records
that—the-convi-ctionis-the-second-such-convictionforthe driver—wthin
a period of five years. Upon a showing that the conviction is the
third—sueh—eonvietontoerthedrver—wthinapertodofti+veyears—the

pert+od—of—+evocation—shalH—betwo—years)) for the period prescribed in
RCW 46. 61. 5055;

(4) Any felony in the comm ssion of which a notor vehicle is used;

(5) Failure to stop and give information or render aid as required
under the laws of this state in the event of a notor vehicle accident
resulting in the death or personal injury of another or resulting in
damage to a vehicle that is driven or attended by anot her;

(6) Perjury or the making of a false affidavit or statenent under
oath to the departnent under Title 46 RCW or under any other |aw
relating to the ownership or operation of notor vehicles;

(7) Reckless driving upon a show ng by the departnent’s records
that the conviction is the third such conviction for the driver within
a period of two years.

Sec. 14. RCW 46.20.391 and 1995 ¢ 332 s 12 are each anended to
read as foll ows:

(1) Any person licensed under this chapter who is convicted of an
of fense relating to notor vehicles for which suspension or revocation
of the driver’s license is mandatory, other than vehicul ar hom ci de or
vehi cul ar assault, may submit to the departnment an application for an
occupational driver’'s license. The departnment, upon receipt of the
prescri bed fee and upon determining that the petitioner is engaged in
an occupation or trade that makes it essential that the petitioner
operate a notor vehicle, may i ssue an occupational driver’s |license and
may set definite restrictions as provided in RCW46. 20.394. No person
may petition for, and the departnment shall not issue, an occupati onal
driver’s license that is effective during the first thirty days of any
suspension or revocation inposed for a violation of RCW 46.61.502 or
46. 61.504. A person aggrieved by the decision of the departnent on the
application for an occupational driver’s license may request a hearing
as provided by rule of the departnent.

(2) An applicant for an occupational driver’'s license is eligible
to receive such license only if:

(a) Wthin one year immedi ately preceding the date of the offense
that gave rise to the present conviction, the applicant has not

SB 6475 p. 22



© 00 N O Ol WDN P

T e R e e N
© 0o ~NOoO o WDN PR O

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

commtted any offense relating to notor vehicles for which suspension
or revocation of a driver’s license is mandatory; and

(b) ((Wt+hin—FHveyears—+rmrediately—preeceding)) Prior to the date
of the offense that gave rise to the present conviction, the applicant
has not commtted any of the follow ng offenses: (i) Driving or being
i n actual physical control of a notor vehicle while under the influence
of intoxicating liquor; (ii) vehicular hom cide under RCW46. 61. 520; or
(ii1) vehicular assault under RCW46.61.522; and

(c) The applicant is engaged in an occupation or trade that makes
it essential that he or she operate a notor vehicle; and

(d) The applicant files satisfactory proof of financial
responsi bility pursuant to chapter 46.29 RCW

(3) The director shall cancel an occupational driver’s |icense upon
receipt of notice that the holder thereof has been convicted of
operating a notor vehicle in violation of its restrictions, or of an
of fense that pursuant to chapter 46.20 RCWwoul d warrant suspensi on or
revocation of a regular driver’s |icense. The cancellation is
effective as of the date of the conviction, and continues with the sane
force and effect as any suspension or revocation under this title.

NEWSECTI ON. Sec. 15. A new section is added to chapter 46.61 RCW
to read as foll ows:

(1) I'nmediately before the court orders a sentence, or deferred
prosecution under RCW 10. 05.120, for any offense |listed in subsection
(2) of this section, the court and prosecutor shall verify the

defendant’s crimnal history and driving record. The order shal
include specific findings as to the crimnal history and driving
record. For purposes of this section, the crimnal history shal

i nclude all previous convictions and orders of deferred prosecution, as
reported through the judicial informati on systemor otherw se avail abl e
to the court or prosecutor, current to within the periods specified in
subsection (3) of this section before the date of the order. For
purposes of this section, the driving record shall include al
information reported to the court by the departnent of |icensing.

(2) The offenses to which this section applies are violations of
(a) RCW46.61.502 or an equival ent |ocal ordinance; (b) RCW46.61. 504
or an equivalent |ocal ordinance; (c) RCW 46.61.520 commtted while
under the influence of intoxicating liquor or any drug; (d) RCW
46. 61. 522 comm tted whil e under the influence of intoxicatingliquor or
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any drug; and (e) RCW46.61.5249 or 9A. 36.050, or an equival ent | ocal
ordinance, if the conviction is the result of a charge that was
originally filed as a violation of RCW46.61. 502 or 46.61.504, or an
equi val ent | ocal ordinance, or of RCWA46.61.520 or 46.61.522.

(3) The periods applicable to previous convictions and orders of
deferred prosecution are: (a) One working day, in the case of previous
actions of courts that fully participate in the state judicial
information system and (b) seven calendar days, in the case of
previous actions of courts that do not fully participate in the
judicial information system For purposes of this subsection, "fully
partici pate" nmeans regul arly providing records to and recei vi ng records
fromthe systemby electronic neans on a daily basis.

NEW SECTION.. Sec. 16. The legislature finds that driving under
the i nfluence of intoxicating liquor or any drug is a serious threat to
public safety and a major contributor to accidental deaths, injuries,
and damage to property on the public highways, streets, and roads.
Substantial |aw enforcenment resources are devoted to enforcing |aws
against this conduct and apprehending violators. The legislature
intends to establish and strengthen renedi al nmeasures to prevent from
driving persons who have driven under the influence. The inpoundnent
or forfeiture of a vehicle operated in violation of RCW 46.61. 502 or
46.61.504 is intended to be a civil, in remaction against the vehicle
in order to renove it from the public highways and reduce the risk
posed to traffic safety by a vehicle accessible to a driver who is
reasonably believed to have viol ated these | aws.

Sec. 17. RCW46.55.113 and 1997 ¢ 66 s 7 are each anended to read
as follows:

Whenever the driver of a vehicle is arrested for a viol ation of RCW
46. 61. 502 or 46.61.504, the arresting officer may take custody of the
vehicle and provide for its pronpt renoval to a place of safety, and
if authorized by |ocal ordinance or state agency rule, the vehicle is
subject to inpoundnent at the direction of a |aw enforcenent officer.
In addition, a police officer may take custody of a vehicle and provide
for its pronpt renoval to a place of safety under any of the foll ow ng
ci rcunst ances:

(1) Whenever a police officer finds a vehicle standing upon the
roadway in violation of any of the provisions of RCW 46.61. 560, the
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officer may provide for the renoval of the vehicle or require the
driver or other person in charge of the vehicle to nove the vehicle to
a position off the roadway;

(2) VWhenever a police officer finds a vehicle unattended upon a
hi ghway where the vehicle constitutes an obstruction to traffic or
j eopardi zes public safety;

(3) Whenever a police officer finds an unattended vehicle at the
scene of an accident or when the driver of a vehicle involved in an
accident is physically or nentally incapabl e of deciding upon steps to
be taken to protect his or her property;

(4) Whenever the driver of a vehicle is arrested and taken into
custody by a police officer;

(5) Whenever a police officer discovers a vehicle that the officer
determ nes to be a stolen vehicle;

(6) \Whenever a vehicle without a special |icense plate, card, or
decal indicating that the vehicle is being used to transport a di sabl ed
person under RCW 46.16.381 is parked in a stall or space clearly and
conspi cuously marked under RCW 46.61.581 which space is provided on
private property w thout charge or on public property;

(7) Upon determning that a person is operating a notor vehicle
without a valid driver’s license in violation of RCW46.20.005 or with
a license that has been expired for ninety days or nore, or with a
suspended or revoked license in violation of RCW 46.20.342 or
46. 20. 420.

Nothing in this section may derogate from the powers of police
of ficers under the common | aw. For the purposes of this section, a
pl ace of safety may include the business |ocation of a registered tow
truck operator.

Sec. 18. RCW46.55.120 and 1996 ¢ 89 s 2 are each anended to read
as follows:

(1) Vehicles or other itens of personal property registered or
titled wwth the departnent that are inpounded by registered tow truck
operators pursuant to RCW 46.55.080, 46.55.085, or 46.55.113 may be
redeened only under the foll ow ng circunstances:

(a) Only the | egal owner, the registered owner, a person authorized
in witing by the registered owner or the vehicle' s insurer, a person
who is determ ned and verified by the operator to have the perm ssion
of the registered owner of the vehicle or other item of personal

p. 25 SB 6475



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

property registered or titled with the departnent, or one who has

purchased a vehicle or itemof personal property registered or titled
with the departnment from the regi stered owner who produces proof of

ownership or witten authorization and signs a receipt therefor, my
redeeman i npounded vehicle or itens of personal property registered or

titled with the departnent. In addition, any person redeemng a
vehi cl e i npounded because the driver was arrested for a violation of

RCW 46. 61. 502 or 46.61.504 nust prior to redenption establish with the
agency that ordered the vehicle inpounded that he or she has a valid
driver’s license and is in conpliance with RCW 46.30.020. A vehicle
i npounded because the driver is arrested for a violation of RCW
46. 61. 502 or 46.61.504 may be rel eased only pursuant to a witten order

fromthe agency that ordered the vehicle inpounded.

(b) The vehicle or other item of personal property registered or
titled wwth the departnent shall be rel eased upon the presentation to
any person having custody of the vehicle of commercially reasonable
tender sufficient to cover the costs of tow ng, storage, or other
servi ces rendered during the course of tow ng, renoving, inpounding, or
storing any such vehicle. Comercially reasonable tender shal
include, without limtation, cash, maj or bank credit cards, or personal
checks drawn on in-state banks if acconpanied by tw pieces of valid
identification, one of which may be required by the operator to have a
photograph. If the towng firmcan determ ne through the custoner’s
bank or a check verification service that the presented check woul d not
be paid by the bank or guaranteed by the service, the towing firm may
refuse to accept the check. Any person who stops paynent on a personal
check or credit card, or does not make restitution within ten days from
t he date a check becones insufficient due to | ack of funds, to a tow ng
firmthat has provided a service pursuant to this section or in any
other manner defrauds the towng firm in connection with services
rendered pursuant to this section shall be liable for damages in the
anount of twi ce the towi ng and storage fees, plus costs and reasonabl e
attorney’ s fees.

(2)(a) The registered tow truck operator shall give to each person
who seeks to redeem an i npounded vehicle, or itemof personal property
registered or titled with the departnent, witten notice of the right
of redenption and opportunity for a hearing, which notice shall be
acconpanied by a formto be used for requesting a hearing, the nane of
t he person or agency authorizing the i npound, and a copy of the tow ng
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and storage invoice. The registered towtruck operator shall maintain
a record evidenced by the redeeming person’s signature that such
notification was provided.

(b) Any person seeking to redeem an inpounded vehicle under this
section has a right to a hearing in the district court for the
jurisdiction in which the vehicle was i npounded to contest the validity
of the inpoundnent or the anpbunt of towi ng and storage charges. The
district court has jurisdiction to determ ne the issues involving al
i mpoundnents including those authorized by the state or its agents.
Any request for a hearing shall be nmade in witing on the formprovided
for that purpose and nust be received by the district court wthin ten
days of the date the opportunity was provided for in subsection (2)(a)
of this section. If the hearing request is not received by the
district court within the ten-day period, the right to a hearing is
wai ved and the registered owner is |liable for any tow ng, storage, or
ot her i npoundnent charges permtted under this chapter. Upon receipt
of atimely hearing request, the district court shall proceed to hear
and determne the validity of the inpoundnent.

(3)(a) The district court, within five days after the request for
a hearing, shall notify the registered tow truck operator, the person
requesting the hearing if not the owner, the registered and | ega
owners of the vehicle or other itemof personal property registered or
titled with the departnent, and the person or agency authorizing the
inmpound in witing of the hearing date and tine.

(b) At the hearing, the person or persons requesting the hearing
may produce any rel evant evi dence to showthat the i npoundnent, tow ng,

or storage fees charged were not proper. The court may consider a
witten report made under oath by the officer who authorized the
i npoundnent in lieu of the officer’s personal appearance at the
heari ng.

(c) At the conclusion of the hearing, the district court shall
determ ne whet her the inpoundnent was proper, whether the tow ng or
storage fees charged were in conpliance with the posted rates, and who
is responsi ble for paynent of the fees. The court may not adjust fees
or charges that are in conpliance with the posted or contracted rates.

(d) If the inpoundnent is found proper, the inpoundnent, tow ng,
and storage fees as permtted under this chapter together with court
costs shall be assessed against the person or persons requesting the
hearing, unless the operator did not have a signed and valid
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i npoundnent authorization from a private property owner or an
aut hori zed agent.

(e) If the inpoundnent is determned to be in violation of this
chapter, then the registered and | egal owners of the vehicle or other
item of personal property registered or titled with the departnment
shal | bear no inmpoundnent, towi ng, or storage fees, and any security
shall be returned or discharged as appropriate, and the person or
agency who aut horized the inpoundnent shall be liable for any tow ng,
storage, or other inpoundnent fees permtted under this chapter. The
court shall enter judgnent in favor of the registered tow truck
operator agai nst the person or agency authorizing the inpound for the
i npoundnent, tow ng, and storage fees paid. In addition, the court
shal | enter judgnent in favor of the registered and | egal owners of the
vehicle, or other item of personal property registered or titled with
the departnent, for reasonable damages for loss of the use of the
vehicle during the tine the sane was i npounded, for not less than fifty
dol | ars per day, against the person or agency authorizing the inpound.
However, if an inpoundnent arising from an alleged violation of RCW
46.61.502 or 46.61.504 is determned to be in violation of this
chapter, then the | awenforcenent officer directing the i npoundnent and
the local governnent or state agency enploying the officer are not
liable for damages if the officer had probable cause to believe the
driver of the vehicle was in violation of RCW46.61.502 or 46.61.504.
| f any judgnent entered is not paid within fifteen days of notice in
witing of its entry, the court shall award reasonabl e attorneys’ fees
and costs agai nst the defendant in any action to enforce the judgnent.
Notice of entry of judgnment may be nade by registered or certified
mail, and proof of mailing may be nade by affidavit of the party
mai | ing the notice. Notice of the entry of the judgnment shall read
essentially as foll ows:

O . . ...
YOU ARE HEREBY NOTI FI ED JUDGVENT was ent ered agai nst you in the
Court located at . . . . . . in the sum of

$. . . . . ., in an action entitled . . . . . ., Case No.
YOU ARE FURTHER NOTI FI ED t hat attorneys fees and costs

wi |l be awarded agai nst you under RCW. . . if the judgnent is

not paid within 15 days of the date of this notice.

DATED this . . . . day of . . . . . ., 19.
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Si gnature Ce e
Typed nane and address
of party mailing notice

(4) Any inmpounded abandoned vehicle or item of personal property
registered or titled with the departnent that is not redeenmed within
fifteen days of mailing of the notice of custody and sale as required
by RCW46.55.110(2) shall be sold at public auction in accordance with
all the provisions and subject to all the conditions of RCW46. 55. 130.
A vehicle or item of personal property registered or titled with the
departnment nmay be redeened at any tine before the start of the auction
upon paynent of the applicable tow ng and storage fees.

Sec. 19. RCW 46. 61. 5058 and 1995 ¢ 332 s 6 are each anended to
read as foll ows:

(1) ((Ypon—the—arrest—of—a—persoen—or—upon—the—+tiling—oft—a

Lai | ) ) | - ) ) :
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and)) If a vehicle is inpounded because the operator is arrested for a
violation of RCW46. 61.502 or 46.61.504, the vehicle may be held for up
to fifteen days at the witten direction of the agency ordering the
vehi cl e i npounded and nmust not be released until a person eligible to
redeem it under RCW 46.55.120(1)(a) pays all towng, renoval, and
storage fees, notwi thstanding the fact that the i npoundnent was ordered
by a governnent agency. However, if the departnent’s records show t hat
the operator has a prior offense, as defined in RCW46.61. 5055(8), and
the operator has a financial interest in the vehicle, the vehicle is
subject to forfeiture. If the vehicle is forfeited, then the
forfeiting agency shall pay all the inpoundnent, tow ng, and storage
fees for the vehicle and shall be entitled to recover those fees from
the operator of the forfeited vehicle, including any attorneys’ fees,
costs of collection, and interest at the statutory rate for judgnent
interest fromthe date of paynent by the agency of such fees.
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(2) A forfeiture proceeding is commenced by the |aw enforcenent
agency causing notice of the intended forfeiture of the seized vehicle
to be served ((wthin—+i+fteen)) not less than ten days after the
seizure on the registered tow truck operator that inpounded the
vehicle, on the owner of the vehicle seized, on the person in charge of
the vehicle when it was seized, and on any person having a known ri ght
or interest in the vehicle, including a community property interest.
The notice ((ef—setzure)) may be served by any net hod aut hori zed by | aw
or court rule, including but not limted to service by certified mai
wth return receipt requested. Service by mail is conplete upon
mai | i ng ((wthin—the+Hfteen—dayperiodaftter—the—serzure)). Notice
((ef—setzure)) in the case of ((proeperty)) a vehicle subject to a
security interest that has been perfected on a certificate of title
shal | be made by service upon the secured party or the secured party’s
assignee at the address shown on the financing statenent ((e+)), the
certificate of title, or the transitional ownership record. Once the
registered tow truck operator that inpounded the vehicle receives
notice, the vehicle nust not be rel eased except upon witten order of
the chief law enforcenent officer of the agency directing the
i npoundnent or his or her designee, an admnistrative |law judge, or a
court.

((5))) (3) If no person notifies the seizing |aw enforcenent
agency in witing of the person’s claim of ownership or right to
possessi on of the seized vehicle wwthin forty-five days of the seizure,
the vehicle is deened forfeited.

((66))) (4) If a person notifies the seizing |aw enforcenent agency
inwiting of the person’s claimof ownership or right to possession of
the seized vehicle within forty-five days of the seizure, the |aw
enforcenment agency shall give the person or persons a reasonable
opportunity to be heard as to the claimor right. At the hearing, if
t he sei zing agency proves by a preponderance of the evidence that the
vehicle was operated by a person in violation of RCW 46.61.502 or
46.61.504, and that person has a prior offense as defined in RCW
46. 61. 5055(8), and has an ownership interest in the vehicle, then the
vehicle shall be forfeited. The hearing shall be before the chief |aw
enforcenment officer of the seizing agency or the chief |aw enforcenent
of ficer's designee, except where the seizing agency is a state agency
as defined in RCW34.12. 020, the hearing shall be before the chief |aw
enforcenment officer of the seizing agency or an admnistrative |aw
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judge appointed under chapter 34.12 RCW except that any person
asserting a claim or right nmay renove the matter to a court of
conpetent jurisdiction. Renoval may only be acconplished according to
the rules of civil procedure. The person seeking renoval of the matter
must serve process agai nst the state, county, political subdivision, or
muni ci pality that operates the seizing agency, and any other party of
interest, in accordance with RCW 4.28.080 or 4.92.020, within forty-
five days after the person seeking renoval has notified the seizing | aw
enforcenent agency of the person’s claim of ownership or right to
possession. The court to which the matter is to be renoved shall be
the district court when the aggregate value of the vehicle is within
the jurisdictional limt set forth in RCW3.66.020. A hearing before
the seizing agency and any appeal therefrom shall be under Title 34
RCW In a court hearing between two or nore claimnts to the vehicle
involved, the prevailing party shall be entitled to a judgnent for
costs and reasonabl e attorneys’ fees. The burden of producing evi dence
shal | be upon the person claimng to be the | egal owner or the person
claimng to have the lawful right to possession of the vehicle. The
sei zi ng | aw enf orcenent agency shall pronptly return the vehicle to the
cl ai mant upon a determ nation by the chief |aw enforcenent officer or
designee, the admnistrative | awjudge, or the court that the claimnt
is the present | egal owner under Title 46 RCWor is lawfully entitled
to possession of the vehicle.

((6H)) (5) Wien a vehicle is forfeited under this chapter the
seizing |law enforcenent agency may sell the vehicle, retain it for
official use, or upon application by a | aw enforcenent agency of this
state release the vehicle to that agency for the exclusive use of
enforcing this title; provided, however, that the agency shall first

satisfy any bona fide ((seeurity—interest—to—whi-ch—the—vehiele—is
subj-eet—under—subseeti-on—(1){a)—or—(€)—of —this—seetion)) comunity

property interest in the vehicle of a person other than the person
whose operation of the vehicle in violation of RCW 46.61.502 or
46.61.504 |led to the forfeiture, and any bona fide security interest to
whi ch the vehicle is subject. The community property interest shall be
calculated as one-half of the sale price of a vehicle sold at auction,
or one-half of the fair market value of a vehicle retained or otherw se
di sposed of, w thout deduction of tow ng, renoval, and storage fees.
((68))) (B6) When a vehicle is forfeited, the seizing agency shal
keep a record indicating the identity of the prior owner, if known, a
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description of the vehicle, the disposition of the vehicle, the val ue
of the vehicle at the tinme of seizure, and the anmount of proceeds
realized fromdisposition of the vehicle.

((69)Y)) (7) Each seizing agency shall retain records of forfeited
vehicles for at |east seven years.

((£26))) (8) Each seizing agency shall file a report including a
copy of the records of forfeited vehicles with the state treasurer each
cal endar quarter.

((5)) (9) The quarterly report need not include a record of a
forfeited vehicle that is still being held for use as evidence during
the investigation or prosecution of a case or during the appeal froma
convi ction.

((+2r)) (10) By January 31st of each year, each seizing agency
shall remt to the state treasurer an anount equal to ten percent of
the net proceeds of vehicles forfeited during the preceding cal endar
year. Money remtted shall be deposited in the public safety and
educati on account.

((£3))) (11) The net proceeds of a forfeited vehicle is the val ue
of the forfeitable interest in the vehicle after deducting the cost of
satisfying a bona fide community property and security interest to
which the vehicle is subject at the tinme of seizure and all tow ng,
renoval , and storage fees; and in the case of a sold vehicle, after
deducting the cost of sale, including reasonable fees or conm ssions
paid to i ndependent selling agents.

((4)y)) (12) The value of a sold forfeited vehicle is the sale
price. The value of a retained forfeited vehicle is the fair market
val ue of the vehicle at the tine of seizure, determ ned when possible
by reference to an applicable commonly used index, such as the index
used by the departnent of licensing. A seizing agency may, but need
not, use an independent qualified appraiser to determ ne the val ue of
retained vehicles. |If an appraiser is used, the value of the vehicle
appraised is net of the cost of the appraisal.

(13) When a vehicle is forfeited under this chapter, the seizing
| aw enf or cenent agency shall send to the departnent a copy of the order
of forfeiture. Upon receipt of that order, the departnent shall cancel
the registration and license plates of the vehicle. A newregistration
and license plates may be issued for the vehicle only to: (a) A person
who purchases the vehicle fromthe seizing | aw enforcenent agency; (b)

p. 33 SB 6475



© 00 N O Ol WDN P

e e ol
A WO N O

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

the seizing law enforcenent agency; or (c) another |aw enforcenent
agency.

(14) Notwi thstanding RCW 46.52.120(2), in any hearing under this
section to contest the validity of the forfeiture, an abstract of the
person’s driving record may be adnmitted as and is prina facie evidence
that the person was convicted of each offense shown by the abstract.
In addition, a certified vehicle registration of the vehicle sought to
be forfeited shall be admissible wthout further evidentiary
f oundat i on.

(15) No determnation of facts nmade by a person conducting a
hearing under this section or RCW46.55.120 shall have any coll ateral
estoppel effect on a subsequent crimnal prosecution, and such a
determ nation shall not preclude litigation of those sane facts in a
subsequent crim nal prosecution.

Sec. 20. RCW46. 12. 240 and 1987 ¢ 388 s 8 are each anended to read
as follows:

(1) The suspension, revocation, cancellation, or refusal by the
director of any license or certificate provided for in chapters 46.12
and 46.16 RCW is conclusive unless the person whose |icense or
certificate i s suspended, revoked, cancel ed, or refused appeals to the
superior court of Thurston county, or at his option to the superior
court of the county of his residence, for the purpose of having the
suspensi on, revocation, cancellation, or refusal of the license or
certificate set aside. Notice of appeal nust be filed within ten days
after recei pt of the notice of suspension, revocation, cancellation, or
refusal. Upon the filing of the notice of appeal the court shall issue
an order to the director to show cause why the |license should not be
granted or reinstated, which order shall be returnable not |ess than
ten days after the date of service thereof upon the director. Service
shall be in the manner prescribed for service of sumons and conpl ai nt
in other civil actions. Upon the hearing on the order to show cause,
the court shall hear evidence concerning natters with reference to the
suspensi on, revocation, cancellation, or refusal of the license or
certificate and shall enter judgnent either affirmng or setting aside
t he suspension, revocation, cancellation, or refusal.
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1 (2) This section does not apply to vehicle registration

2 cancel |l ati ons under RCW( (46-—16—+710-through46-—16-—+760)) 46.61. 5058(13).

~-- END ---
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